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Uganda: Legal Aid Policy
(Draft 5)

Il Executive summary

1. Legal aid involves the provision of free legal see¢ for the poor and
vulnerable. Legal aid extends beyond representdijoa lawyer in a court to
include legal advice and assistance on both cndl @iminal matters. Legal aid
is a right of every Ugandan citizen.

2. Currently legal aid in Uganda amounts to a patchvadrservices provided by
state and non-state actors. In summary:

* There is a legal aid policy vacuum.

* There is no national legal aid body to manage laghtervice provision.

* The scope of state-provided legal aid servicesm#tdd and excludes the
majority of Ugandans and type of legal aid servickw/hich they are most
in need.

* Access to justice for the rural and urban poor e & vulnerable persons is
restricted due to poverty; access to lawyers istéy especially in rural
areas; and the basic lack of knowledge on procsdafraccess to justice and
available providers of support services is a megonplaint.

3. This policy recognizes the urgent need to introdegeslation and to establish a
body that can devote itself full-time to the proers of access to justice and
legal aid to all indigent Ugandans — particulatiypge in peri-urban and rural
areas.

Recommendation 1. The policy recommends a national legal aid schdmg it:
accessible to all Ugandans who qualify for legal; aaffordable to the state;
sustainable in the medium to long term; credibleath and accountable to
Parliament.

4. The current legal framework limits the scope ottesfanded legal aid service
provision and makes no formal provision for cooating with and regulating
the services of other legal aid providers.

Recommendation 2: The policy recommends consolidating the legal franr& on
legal aid in one comprehensive Act and that the Cawncil should continue to be
responsible for legal aid until the Legal Aid Actnaes into effect.

5. Following an analysis of the problems with lega provision both by state-
funded and non-state actors, the picture emerfgggatchwork’ of services
operating in an ad hoc fashion outside any integragational strategic
framework. The policy argues that ‘doing nothinghiot an option, nor can the
state ‘go it alone’.

Recommendation 3: The policy recommends a mixed model of legal &livery
based on private-public partnerships between tte and non-state actors and
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consisting of employed legal aid providers and edited non-state legal aid
providers.

6. The policy takes account of practical economicitiealand argues thaecause
resources are finite, legal services must be biftictere and affordable.
Emphasis is placed on providing a broad rangeosi (lost) advisory and
assistance services to divert the simple and nmraiter away from the courts
and allocate sufficient resources to provide (fdght) free legal representation
where the interests of justice require.

Recommendation 4: The policy recommends legal advice and assistaceade
available to all poor and vulnerable persons aatlldgal representation is restricted
to those cases ‘where the interests of justicaeire’ga person be represented.

7. Following a consideration of the advantages andd¥iantages of the different
management models, and taking account of intenmaitioest practice, the policy
argues that the most efficient and credible managemodel for a national
legal aid scheme is one managed through an indepetet legal aid body.

Recommendation 5: The policy recommends the establishment of an iedeent
legal aid body to provide a comprehensive frameworkegal aid service provision
nationally, whether through designated structuresoeoperation agreements, that is
answerable to Parliament through the Minister stida.

8. In establishing the independent legal aid body, gbkcy makes a number of
recommendations:

Recommendation 6: The legal framework should provide for the indepsrtdegal
aid body to administer, implement, coordinate, rrmnand evaluate the national
legal aid scheme in accordance with Uganda’s iateynal obligations to provide
legal aid services by the state to indigent persons

Recommendation 7: The Poor Persons Defence Act that limits legalsarvices to

High Court matters should be repealed becausenbticonsistent with Uganda’s
international obligations. Any other legislatiorfeatting the provision of legal aid
services should be amended where appropriate toestisat the provisions of the
Act can be implemented.

Recommendation 8: The members of the governing board of the natitegd! aid
body should not be full-time appointments and maly e paid an honorarium.

Recommendation 9: The governing board of the national body shouldeha¥broad
representation, including persons employed by Gowent and a representative
from the following: (a) the judiciary; (b) the La®ouncil; (c) non-governmental
service providers; (d) a Law Clinic; (e) JLOS Searat; (f) the Human Rights
Commission; (g) the Ministry of Gender Labour arati@l Development; and (h)
an expert in financial management.
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Recommendation 10: The national legal aid body should be accountable t
Parliament through the Ministry of Justice and Gitutsonal Affairs and make an
annual report to Parliament through the Minister.

Recommendation 11: The governing board of the national legal aid bstguld

appoint a Director of Legal Aid Services to implethehe decisions of the
governing body and to employ the necessary stafprtivide the body with a
secretariat and implement the body's decisions anoticies effectively and
economically.

Recommendation 12: The Director of Legal Aid Services should act ae t

accounting officer for the national legal aid bothg, accountable to the governing
body, and responsible for ensuring the proper mamagt and functioning of the

national legal aid scheme.

Recommendation 13: The national legal aid body should develop a meam$
merits test to ensure that poor and vulnerable Ipabpoughout Uganda qualify for
legal aid.

Recommendation 14: The national legal aid body should not duplicatevises
provided by non-governmental organizations andrddgal aid service providers to
ensure that expenditure of public funds for legalsrvices is affordable.

Recommendation 15: The national legal aid body should ensure that gprate
legal aid service providers are appointed at gifatsites around the country and
extend down to sub-county levels.

Recommendation 16: The national legal aid body should maintain clasks with
the Law Council as the regulatory authority fordegractitioners and paralegals
and should cooperate with the Council and the Ugdralv Society to establish
criteria for the accreditation of legal aid provisle

Recommendation 17: The national legal aid body should make best usaldhe
made of the Law Council’sro bono programme.

Recommendation 18: At any court where there is no accredited legal s&tvice
provider, the magistrate should be responsible réderring accused and other
persons to the nearest legal aid service provider.

Recommendation 19: The national legal aid body should require acceedlegal
aid service providers to subscribe to a Code ofddoh and ensure that all
accredited legal aid service providers in the cguhave the basic facilities and
gualified personnel required to provide such sewim a professional and ethical
manner.

Recommendation 20: The national legal aid body should engage in fatihg
capacity-building and other training for accreditegal aid service providers.
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Recommendation 21: The national legal aid body should monitor the Ei@n of
legal aid services, conduct investigations into irthefficiency and make
recommendations for their improvement.

Recommendation 22: The national legal aid bodshould initiate and implement
educational programmes designed to promote an stageling by the general
public and public officials, (e.g. the police, peostors, judicial officers and prison
officials), involved in the administration of jusé of their rights and duties in terms
of the Legal Aid Act.

Recommendation 23: The national legal aid body should be empowereddke its

own rules and regulations regarding the administmaand delivery of legal aid
services to be presented by the Minister of Jusdiv@ Constitutional Affairs for
approval by Parliament.

9. The national legal aid body should be financed feoseparate Legal Aid Fund.
In this regard, the policy makes a number of recemsations, namely:

Recommendation 24. The national legal aid body should establish a Légd
Fund to which all monies allocated by Parliamenhds that may be provided by
donors, and monies collected in respect of costcantributions should be paid.

Recommendation 25: The national legal aid body should be primarilydad by
monies specifically allocated by Parliament fordegid from the Consolidated
Fund and may also receive and raise funding frontereal donors, and
contributions towards costs made by successfghlitis in civil legal aid cases.

Recommendation 26: The national legal aid body should ensure thastnod the
funding paid into the Legal Aid Fund is allocatedthe actual delivery of legal aid
services, and not to governing bodies, in line wlidst international practice
(indicating that a useful guide is that no morentl3®% of the budget should be
spent on administration of a scheme so that thenbalof the budget is spent on the
actual delivery of legal aid services to the poor).

Recommendation 27: The : The national legal aid body should ensure that the
Legal Aid Fund is used in the most effective, e#it and economical manner and
the national legal aid body should be accountabléhé Auditor-General for any
funding provided by Parliament and to donors ferding provided by them.

10.1n overseeing the delivery of legal aid servichs, ppolicy recommends that:

Recommendation 28: The national legal aid body should ensure tlegil aid
offices and cooperation partners are accessiblallttJgandans eligible for their
services;

Recommendation 29: The national legal aid body should ensure that every
arrested and detained person in Uganda is providtbdegal advice and assistance
from the moment of their arrest or detention; arttese it is ‘in the interest of
justice’ every indigent accused person is providgith legal representation at all
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stages (pre-trial, trial and post-trial) and in editegories of courts in urban, peri-
urban and rural areas;

Recommendation 30: The national legal aid body should ensure thakimum use
is made of all potential legal aid service proveder Uganda by using advocates,
bar training course students, law graduates awgalitiveir enrolment, law clinic
students, and paralegals employed by accreditedyjoearnmental organizations;

Recommendation 31: The national legal aid body should ensure tlegal aid
offices and offices of cooperation partners, inrappate cases, refer applicants to
relevant psycho-social agencies, social welfareaher legal service programmes;

Recommendation 32: The national legal aid body should ensure théere
appropriate, legal aid offices and cooperationrgag divert minor criminal, small
claims and civil cases from the formal justice sgstto Local Council and Khadi
Courts and traditional, or other, dispute resolutomdies in line with international
standards and best practice;

Recommendation 33: The national legal aid body should ensure #iaaccredited
legal aid service providers keep and submit appxtgidata, records, reports and
statistics to the national legal aid body regardimgr delivery of legal aid services
funded by the national body so that the latter wamitor the functioning of the
national legal aid services scheme;

Recommendation 34: The national legal aid body should ensure twiperation
agreements between the national legal aid bodyegad aid providers clearly state
their mandate regarding funding, quality of seryiegulation, reporting obligations
and how they relate to the national legal aid baohgl

Recommendation 35: The national legal aid body should ensure thedredited

non-governmental organizations which employ pamdkegnake sure that their
paralegals are properly trained and engage in maingy legal educational
development.

11.Since cooperation agreements with non-state atteodve the disbursement of
public funds, those entering such agreements neukela strictly to account.

Recommendation 36: The policy recommends that the national legalaidy must
ensure that all legal aid service providers in legd offices and with cooperation
agreements set clear targets and render accourtgefeervices disbursed.

12.In order for the legal aid scheme to be credibleotdinary people, those
responsible for the administration of justice mastimpartially and ensure that
those in need of legal aid services are referredgmearest provider.

Recommendation 37: The policy recommends that the legal framework isgsoa
duty on all justice actors (courts, police, probation officesscial welfare and
prisons) promptly to direct the poor and vulnerable legal aid service provider.

13.The Policy recognizes that sanctions are needddtey abuse of the scheme.
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Recommendation 38: The policy recommends that applicants who misregmes
their economic status will have their certificafdemgal aid revoked.

Recommendation 39: The policy further recommends that accredited legdl
providers who breach the legal aid code of ethicshe co-operation agreement
provisions of the Act will have their accreditatijevoked and, where appropriate be
disciplined by their employers or professional lesdin addition to any criminal

penalties that may be imposed.
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Il. Introduction:
What islegal aid?

14. ‘Legal aid’ involves the provision of free legalrgees for poor and vulnerable

citizens. The scope of these services varies froomtty to country. In Uganda,

legal aid is directed to free legal representafionindigent accused persons in
capital cases under Article 28 of the Constitutibhe aim of this provision is to

limit the scope of legal representation to the nsestous cases (ie where life is at
stake) in practical recognition of the reality timat everyone can be provided with
free legal representation by the state in all cases

15. The definition of ‘legal aid’ has moved beyond mezgpresentation by a lawyer
in a court. The Lilongwe Declaration on Accessinggal Aid in Criminal Justice
Systems in Africa, 2004roadened the meaning ‘to include legal advicsistance,
representation, education, and mechanisms for nalige dispute resolution’
(Lilongwe 1). Furthermore, legal aid extends equ#ll civil as well as criminal
matters. In Uganda the principal areas of dispetatre on land, inheritance and
family matters which if unresolved often end uhie criminal courts.

16. As in health matters and the provision of primaealth care, the needs of
people as concerns justice are also simple ancc.bakiey do not distinguish

between whether a matter is criminal or civil iura. They want harmony restored
within the community so that they can get on witait lives. They need information

about laws and procedures, advice and assistanbeveno apply them or where to
go, counseling as to their available choices, acteslternative dispute resolution
instead of the courts, referral to other serviavplers, all of which can be provided
by non-lawyers (ie law students and paralegals).fdot, research suggests
representation by a lawyer is the tip of the icghrneeds of poor people.

17. The scope of legal aid in this Policy emphasisés bhoader range of services
which people are presently unable to access, utitegshave the means to do so. It
positively discriminates in favour of those who moeed these services, namely the
poor and those in vulnerable circumstances in punsel of the National
Development Plan.

The need for a legal aid policy

18. The provision of legal aid in Uganda currently @ies in a policy vacuum. The
result is a patchwork of services, many of whicbvjte excellent value for money,
but which lack an overarching strategy and standeddset of services that would
provide for the legal needs of all Ugandans.

! Uganda sent a senior delegation to attend thifecemce in Lilongwe, Malawi. The declaration was
later adopted by the African Commission on Humath Baoples’ Rights (Res.100/XXXX/06) and by the
United Nations Economic and Social Council, Ecogsc2007/24). The Lilongwe Declaration forms the
basis of new draft UN Principles and Guidelined.egal Aid in Criminal Justice Systems currently
pending an inter-governmental meeting of experigi@mna in November 2011.

¢ Legal Aid Basket Fund Review, 2010, The Law andddepment Partnership

% Access to Justice in Africa and Beyond: Making fhde of Law a Reality, 2007, Penal Reform
International et al.
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19. Those in need of free legal aid services are thw pad people in vulnerable
circumstances. In a country where over seven milpeople are estimated to live
below the poverty line (UBOS: 2010) and 56% areeurtB (id), the constituency
for these services is large. Where the majoritpedple live in rural areas and legal
services are concentrated in the urban centreshtilienges are great.

20. Uganda has approximately 1,640 advocates registerédthe Uganda Law
Society, however the number in actual practice ighmlower. There is an acute
shortage of legal practitioners in rural areashef¢ountry, with the vast majority of
lawyers (estimated 85%) being concentrated in Kdapend most of the others
serving the other main towns. Reports indicate #ifimiut 16% of the entire country
has access to full-time legal representation byéaa This means that about 84%
of the population in Uganda (over 24 million pegme not have adequate access to
lawyers and have to rely on other forms of asst&asuch as that provided by the
Local Council Courts.

21. Alternative dispute resolution can resolve manyhese matters and remove the
need for them to be settled in the courts. Leghbkatrvices, if they are to be relevant
to the needs of the poor, must provide assistam@ich matters, especially those
involving land, inheritance or family disputes wihjidf unattended, often end up in
the criminal courts (when one disputant in exadpmrattacks the other).

22. Legal aid helps people understand and access WsedaUganda so that they
can have recourse to lawful means of settling theputes and conflicts without
taking the law into their own hands. It redreséestialance of power (or ‘equality of
arms’) when the state musters its expertise togaude someone by supplying the
person with a lawyer who can test the evidencedirbagainst that person. It offers
a first line of protection to those in conflict Withe law in police stations to ensure
that constitutional guarantees are followed. Ipbgboor people feel less unsafe and
insecure (when they know what services are availarid to whom to go for
assistance).

23. Furthermore, the benefits of effective legal aidvees extend beyond the
individual to include such ‘societal benefits’ dset ‘elimination of unnecessary
detention, speedy processing of cases, fair andrtmaptrials, and the reduction of
prison populations.’L(ilongwe 2) In civil matters, legal aid services enable peaple

require an employer to pay for work done, to ap@ealinfair dismissal, to access
health and education services and a range of mdtiat empower people to take
control of their lives.

24. Those living in, or on the edge of poverty, have fiwest resources to manage
the socio-economic shocks of an injustice, suchlasd encroachment/grabbing,
stolen/disputed inheritance, family conflict/breai- or an order of the court which
places them in custody because they do not know teoaccess bail or lack the
means to afford a cash bail. All of which have rizgacost implications for people
least able to (support) afford them.

25. Such ‘shocks’ affect not only the individual conoed but also his/her family

and they are more easily plunged into (or furtiméo)i destitution, including hunger
and homelessness.

10
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26. The Policy directly empowers poor Ugandans betiewithstand these shocks
whether by equipping them with the means to reptetbemselves in court, or enlist
the services of a qualified legal representativefiate their own disputes and by
owning the problem, so own the solution to the f@ot) gain access to or referral to
basic services that enable them to navigate oth& services; and, ultimately, have
recourse to lawful means of settling their confliand disputes without recourse to
violence and so be able to attend to their ownpgaoty in the environment of a

more ‘positive peace’.

27. The absence of a national legal aid body to provrde legal advice and

assistance to indigent and vulnerable Ugandans, raptesentation where the
interests of justice require is a gaping omissibnGovernment’s rights-based

approach to justice is to be realized, the prelsenina in legal aid services needs to
be filled.

28. The approach in this Policy falls four-square witlihe policy priorities of the

National Development Plan as concerns access tticqgusit recognises that
individuals are entitled to assistance and lays hesigs on solving the structural
causes of problems and their manifestations sahleatnpact achieved is sustained.

29. In this way, rights and good practice are align€dus, where the National
Development Plan (2010) promotes greater use efrative dispute resolution, this
enables people to solve their own problems rathan treporting to the formal
justice systenand reduces the flow of cases into an already oveddaystem and
relieves pressure on the police, courts and prisionghe same way, by improving
the quality of justice delivery, people’s confidenand trust in the justice system is
enhancedand the case backlog reduced (40,000 cases and sisetat 10% each
year). Again where the National Development Plats stown the priority of
minimizing the technicalities that hamper accegsistice and the barriers that many
people confront, this enables people to accesgguservices to meet their own
personal needand reduces the opportunity for conflict.

30. In summary:

* Uganda has a legal aid policy vacuum.

« There is no national legal aid body to manage laghervice provision.

* The scope of state-provided legal aid servicesngdd and excludes the
majority of Ugandans and type of legal aid servioeshich they are most
in need.

» Access to justice for the rural and urban poor e & vulnerable persons is
restricted due to poverty; access to lawyers igdith) especially in rural
areas; and the basic lack of knowledge on procsdfraccess to justice and
available providers of support services is a megonplaint.

31. Conclusion: Despite the good work done by public and privaggal aid
providers there is an urgent need to introduceslagon and to establish a body that
can devote itself full-time to the provision of ass to justice and legal aid to all
indigent Ugandans — patrticularly those in peri-arldad rural areas. The proposed
policy addresses the above mentioned gaps and neeods legislation for
improved legal aid service provision for both criali and civil matters by lawyers

11
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and non lawyers. The operational words guiding ploiécy are contained in the first
recommendation:

32. Recommendation 1: The policy recommends a national legal aid schdmge t
is: accessible to all Ugandans who qualify for legal aidffordable to the state;
sustainable in the medium to long termgredible to all; and accountable to
Parliament.

12
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[11. Background
A. Legal framework of legal aid in Uganda

33. The laws of Uganda provide an enabling frameworktii@ provision of legal
aid. TheConstitution of the Republic of Uganda, 1995 notwithstanding Art 28(3) (e)
already cited which provides for legal aid at pal@xpense where an offence attracts
the death penalty or life imprisonment, also presidy Art. 21(1) that ‘all persons
are equal before and under the law... and shall eemal protection of the law’;
and in (2) a person ‘shall not be discriminatedirsgjaon the grounds of ... social-
economic standing.’

34. Furthermore, thé>oor Persons Defence Act, 2000 makes a provision for legal

aid (section 2) where it appears for any reasonithdesirable, in the interests of
justice, that a prisoner should have legal aidhm preparation and conduct of his
defence at trial, and that the means of the prisare insufficient to enable him to
obtain such aid, a certifying officer, upon the coittal of the prisoner for trial, may

certify that the prisoner is entitled to have amate assigned to him or her.

35. In addition, theAdvocates (Amendment) Act 27 of 2002 makes it mandatory for
lawyers to provide legal servicgso bono to indigent persons in Uganda (section
15) and theAdvocates (Pro Bono Services to Indigent Persons) Regulations, 2009
sets a minimum of 40 hours free services in eaeh.ye

36. Legal aid is defined under thadvocates (Legal Aid to Indigent Persons)
Regulations, 2007 as the provision of legal advice or representaltipra lawyer, an
advocate or a paralegal, as the case may be ienaat no cost or at a very minimal
cost. The regulations further provide that legdl stall include; a) legal advice; b)
representation in court or tribunal in civil, cahgional or criminal matters;
mediation, negotiation or arbitration; legal edimator awareness (Regulation 21).
Regulations 23 and 24 also set out criteria fagilality for legal aid which include
an assessment of financial means.

37. Law students at the Law Development Centre may asuvide unpaid
representation to indigent persons in the Magesr&ourts under supervision of a
lawyer legal aid under th&dvocates (Student Practice) Regulations, 2004.

38. The Law Council (LC) is mandated by law to exergiemeral supervision and

control over professional legal education in Ugandapprove courses of study and
to provide for the conduct of qualifying examinaisofor any of the purposes of the
Act. The LC also advises and makes recommendatiiotiee government on matters
relating to the profession of Advocates and exegscidisciplinary control over them

and their clerks. In addition, LC has general suge&n and control over the

provision of legal aid and advice to indigent peiso

Problem statement

39. The problem lies not with the laws themselves, shmas with the application
of the laws:

13
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. equality before the law is denied to poor Ugandsstause of poverty. A

poor villager in a remote corner of the countryheiit the means to retain a
lawyer has little prospect of being represented imon-capital trial before the
court;

. the court may appoint a lawyer in a case whereritexests of justice

require, but in rural areas a lawyer is rarely koe;

. the provision of pro bono services may supplemehéeroservices but

with the requirement of only 40 hours a year (s one hour a week) is not
adequate to service the needs of millions of people

. law students are under-used in Uganda and few rgitives provide for

law clinics that would serve to expand the servicesently supplied by the
LDC;

. the Law Council sits in the Ministry of Justice aBdnstitutional Affairs.

It is mandated both to regulate and provide foalegd as well as set standards
for and police the profession. Lessons learned fetsewhere strongly suggest
that, to be effective, legal aid must be adminesddry an independent body and
regulated separately. If the Law Council is to cumn to be responsible for
legal aid it will need to be restructured drasticalith a separate Directorate
that focuses exclusively on legal aid. The resgltbosts would be similar to
those of establishing an independent administraioay.

40. The current national legal aid framework does a&etaccount of the range of
international and regional sets of Principles anddélines that are designed to
empower the poor to access national laws whethersuspects in criminal
proceeding$; or to assist those who are especially vulneratlleh as women,
children® or victims of crime® or to divert appropriate matters away from therfair
justice systenf.

41. Conclusion: The current legal framework limits the scope ofesftanded legal
aid service provision and makes no formal provision coordinating with and
regulating the services of other legal aid provsder

42. Recommendation 2: The policy recommends consolidating the legal franr&
on legal aid in one comprehensive Act and that e Council should continue to
be responsible for legal aid until the Legal AidtA&omes into effect.

4 See: UN Basic Principles on the Role of Lawyersl Body of Principles for the Protection of All
Persons Under Any Form of Detention or Imprisonméitl Guidelines on the Role of Prosecutors,
Kampala Declaration on Prison Conditions in Afrié&HPR Principles and Guidelines on the Right to a
Fair Trial and Access to Justice in Africa, Lilong\®@eclaration on Accessing Legal Aid in the Crinhina
Justice System in Africa.

® See: Protocol to the African Charter on Human Redples’ Rights on the Rights of Women in Africa
(the ‘Maputo Protocol’).

® See: UN Convention on the Rights of the Child, Sttdndard Minimum Rules for the Administration of
Juvenile Justice (the ‘Beijing Rules’), UN Rules foe Protection of Juveniles Deprived of theiréiity.

" See: UN Declaration on Basic Principles of JusfaeVictims of Crime and Abuse of Power, UN
Guidelines for Justice in Matters involving Childctms and Witnesses of Crime.

8 See : UN Standard Minimum Rules for Non-CustoMahsures (the ‘Tokyo Rules’), UN Basic
Principles on the Use of Restorative Justice Progras in Criminal Matters, ACHPR Principles on Fair
Trial supra, Lilongwe Declaratiorsupra.

14
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B. State provision of legal aid

43. State provision of legal aid is restricted to tkate brief system covering
accused persons in capital cases in the High Gourtaccused persons liable to life
imprisonment in the Chief Magistrates Court.

44. There are a number pfoblems associated with this system as follows:

a) the lawyer appointed may not have the skillsnm@nsurate with the
seriousness of the offence (s/he is often juniod @nexperienced seeking
exposure);

b) the lawyer is appointed at court just before thal allowing no time for
adequate consultation with the client or preparatif the case;

c) the lawyer’s fee is low and there are no ineest built into the scheme to
encourage take up of such cases;

d) the state brief scheme only covers the triatpedings and does not extend to
advice or representation on appeal; and

e) the state brief scheme excludes those chargdéd serious (non-capital)
offences in the lower courts who nevertheless laieg prison terms.

45. The costs of the state brief system total UGX 500 million on i&ge each year.
Funds are allocated (on average UGX 10 million) gession of the High Court to
cover legal representation for 40-50 cases (an@ e 50 sessions held each year).
A further UGX 360 million is attached to the ChM#hgistrate to cover the costs of
retaining counsel for accused persons liable i@ aéntence.

46. This arrangement gives rise to two main problems:

a) the judges and magistrates have sole discrétiothe selection of lawyers
and the amount to disburse by way of fee (depgndim the complexity and
length of the case); and
b) judges and magistrates are diverted from adit@nng justice to, in addition,
administering finances.

47. There is a third problem: by allocating resource®re legal service, the other
legal services needed by poor people go unmet. €hables less scrupulous
operators (‘bush lawyers’ as well as some countks)eto prey on the poor and
vulnerable and offer them services which they ae qualified to offer for a fee
which the poor can ill afford.

48. The Justice Centres Project: is hosted by the judiciary and began operations i
two sites (Lira and Tororo) midway through 2010eTdim is to offer a ‘one-stop’
legal aid service based on a model developed inhSafrica to provide legal aid
services across civil and criminal areas of justicandigent and vulnerable persons,
while at the same time empowering individuals andhmunities to claim their
rights and demand for policy and social change.

49. Justice Centres are staffed by lawyers, paralemadspersonnel trained in the

provision of psycho-social services with three ctanpentary approaches: delivery
of legal aid through the legal aid clinics; the ecounity outreach model; and human

15
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rights advocacy. Key activities of the three conmguns include legal advice and
representation; alternative dispute resolution (ADBounselling, referral, legal
awareness creation and advocacy.

50. The Justice Centres offer a promising model foivéehg legal aid throughout
Uganda however tharoblems include the following:

a) they are new and their viability has yet to fodly tested through an
evaluation;

b) one Justice Centre covers 10 districts whaikess issues of access and the
cost to the poor of access;

c) baseline data is not available to identify thygimum location to locate
additional Justice Centres.

C. Non-state provision of legal aid

51. Pro bono services. are required from each lawyer (under the Advacdfero
Bono Services to Indigent Persons) Regulations 2808reby each lawyer in
practice is required to provide 40 hours free leggalices to indigent persons each
year. Failure so to do attracts a fine of UGX 400;00r withdrawal of the lawyer’s
practicing certificate. In the 12 months (Jul 2@+ 2011), the Uganda Christian
Lawyers Fraternity (UCLF) dealt with a caseloadudt under 5,000 matters (with
only 273 matters pending at year’s end). UCLF piedi representation in court in
665 cases, provided legal advice to just under 208pects in criminal cases, traced
over 1000 sureties and facilitated bail over 90€uaed persons (whether from court
or on police bond — LASPNET report 2011).

52. There are a number pfoblems with the provision of ‘pro bono’ services:

a) there is uncertainty as to who bears the caségng from a case (ie filing
charges and court fees);

b) lawyers provide their professional serviceshaitt charging a fee, but they
need to recover the payment of their costs, accotation and other out of
pocket expenses;

c) the services provided by a number of lawyensiugs and associations
(UCLF, JURIA, AHURIO and the Uganda Law Society)e alimited in
geographical scope to their membership;

d) while these groups provide free legal servidbeir capacity to deliver
remains a drop in the ocean of needs of ordinaggndans (reaching a few
thousands but not the tens of thousands in need);

e) experience from the region suggests that wihiée pro bono services of
lawyers can supplement legal aid services, it casabstitute for a national,
government-led, scheme.

53. Law clinics. are established in many universities around thddmor provide

student lawyers with the opportunity of practiciimg the lower courts under
supervision the legal theory they have been legrniihe Law Development Clinic
provides a law school clinic model of service defw where post-graduate Bar
students provide legal aid to indigent juvenileeafiers by representing them in
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Magistrates Courts under guidance and supervidi@nsenior practising lawyer. In
the 12 months (Jul 2010-Jun 2011), the Centreteygid over 2,000 cases, resolved
over 1600 and referred just under 400. It had d6lgases pending at the end of the
year (LASPNET annual report 2011).

54. The potential role for law students is, generailyt exploited as it might be nor
used effectively to provide supporting legal aidvgees. Theproblems include:

a) a lack of funding;

b) the large number of students which providegmoizational challenges (case
allocation and supervision); and

c) the absence of any ‘tradition’ of law clinicsuniversities with law schools
as practiced in universities in other countries.

55. Paralegals provide a range of services in Uganda from basiacation to
referral to counseling and advice. TRaralegal Advisory Services (PAS) has been
working since 2005 in the criminal justice systenetucate persons in conflict with
the law, as well as communities on the criminalipessystem, procedures, basic law
relating to common offences, suspects’/ prisonegéits and obligations; follow up
cases through the criminal justice agencies toeas® case disposal; and link
suspects and prisoners to their relatives anddsi¢ar purposes of facilitating quick
access to justice.

56. An independent evaluation in 2010 found that theSR#¥ad been ‘highly cost
effective’ (PAS Evaluation 2007-2010) in reducirangestion in the criminal justice
system (facilitating the early release of 27,006spmes in 2010) and contributing to
the reduction in pre-trial detention (UPS statstghow that the percentage of
remand prisoners in facilities where PAS operataads at under 25% compared
with over 75% in prisons where PAS does not opgréttés described as a ‘major
access to justice success story’ (Evaluation:2@h@)has established itself as a tried
and tested partner of the courts, police and psison

57. Notwithstanding this apparent success, the PASmasnber oproblems:

a) it is dependent on donor assistance;

b) it is limited in scope and outreach; and

C) it sits outside a government institutionahiework and is dependent on the
good will of individual justice actors for access.

58. Legal aid service providers are associated under the Legal Aid Service Provide
Network LASPNET) which provides a coordinating role for over 3@amisations in
over 40 districts and provides a range of servicesembers including: information
sharing and management, training, monitoring analuation. In its latest report
(July 2011), LASPNET collected and synthesized deten its members which
reveal in the 12 months prior to July 2011, joirithe membership had registered
just under 19,000 cases, resolved over 8,000,reefexver 2,000 and had less than
9,000 pending.
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59. LASPNET has established itself as an effective #émted co-ordination
mechanism and central repository of accurate inddion on legal aid in Uganda.
Theproblems with LASPNET are that:

a) it is dependent on donor funding;

b) it has neither the authority nor funding sasrc¢o direct legal aid service
providers where to focus their efforts; and

c) it does not have the capacity to coordinatellegh services on a national
scale.

60. In summary, while non-state legal aid providers enasreatively enhanced
access to justice’ for some, there has been ‘nodatdized method of practice’
resulting in an ad hoc approach (Africa Centre feesearch and Legal
Studies:December 2010). Furthermore the extenvwérage is ‘still’ limited within
the country (id). The Survey of Legal Aid in Africupports these observations
characterising the provision of legal aid serviogsion-state actors as a ‘patchwork’
(UNODC:2011).

Choices

61. Government has several options before it in comsigelegal aid service
provision. Briefly summarized, Government can: a)mbthing; b) establish a legal
aid system provided by the state; or c) establighixed legal aid system with
provision by the state supported by non-state pestips to complement
government provision.

Do nothing

62. It may be argued in favour of doing nothing thadrthis a saving in expenditure
and the defence of criminals is not a priority véhether ‘more eligible’ sectors are
in need of scarce resources.

63. The counter arguments are: a) Uganda is undertamational obligation to pay
for legal services (ICCPR Article 14); b) all Ugamd are guaranteed under the
Constitution equal standing before the law and otuve discriminated against by
reason of social-economic status (Article 21);h® provision of legal aid services
forms part of government policy under the Natiobevelopment Plan; d) most
Ugandans in need of legal services are not condesi criminal proceedings as
with land, inheritance and family matters; andhe provision of legal aid services
such as advice, assistance and mediation will sgoeernment in police
investigation, court time and prison places. Inrghbis a necessary and worthwhile
investment.

Satelegal aid alone

64. The provision of legal aid is an obligation of tletate. Nevertheless,
governments all over the world (however wealthy)tcact for services from private
providers to fill the gaps or provide specialispgart in the provision of legal aid. In
addition to the state-funded ‘state brief’ systeomats have, since 2004, supported
an array of legal aid services whether bilatergflg in the case of Norwegian
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assistance for the Law Society Legal Aid Projectjhmough the Legal Aid Basket

Fund and tried and tested often innovative solstitm the problem of legal aid

provision at a cost that is affordable to the st@te independent review of the

LABF (2010) was highly positive of the contributiomade by these legal aid service
providers. ‘Going it alone’ is an option that igther practicable nor desirable.

Mixed legal aid system

65. A ‘mixed’ system based on private-public parthngoshis often used. On the one
hand, the provision of legal aid services by naiestictors has served to plug gaps
in the provision of legal aid in the areas whem vhrious providers live and work.
On the other, these services remain ad hoc. Fuantirer, they lack penetration into
rural areas and are overly focused on criminalgaghatters. Non-state actors alone
cannot provide the services poor people need.

66. State and non-state actors need one another: Gogatrcan provide a core set
of services in strategic locations around the aguwhile drawing on the rich array

of services that are already being supplied by state actors. In parts of the country
where the volume of cases justifies the provisiblegal aid services paid for by the
state (through for example a Justice Centre) thislme done; where the volume is
low, the state can contract for services (through éxample a cooperation

agreement) with a private legal aid service pravide

Costs

67. The provision of legal aid services is a cost te thtate. The African

Commission on Human and Peoples’ Rights has stdledis the duty of

governments to provide legal assistance to indigemsons in order to make the
right to a fair trial more effective.” (Recommenidat 9, Dakar Declaration 1999)
While the Lilongwe Declaration has emphasized theedn for ‘appropriate’

government funding to ‘ensure sustainability of dlegid in every country.’

(Recommendation 9)

68. However, UNODC has noted in many countries legdlsarvices suffer from

‘chronic under-funding’ which makes any system sps$ible to corrupt practices,
including the payment of bribes to judges, prosasubr police officers and has the
effect of producing a high turnover of lawyers lylihg to offer attractive terms and
conditions of service (Access to Justice: LegaleDeé and Legal Aid, UNODC,

2006).

69. This policy recognizes the need for a functional @nagmatic approach: it is
because resources are finite that legal services must Ible ékbective and affordable.

It is then for government tallocate appropriate funds and ensure they are available
for these service providers.

70. The policy also recognises that the costs are srable in a number of ways.
First there are the ‘societal benefits’ already timered (see para 23). The provision
of legal aid services serves to reduce poverty8tapdfor both the individual and
his/her dependants. The greater use of ADR not sales court time and cost, it
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also results in measurable benefits for the pasticerned and restores harmony in
the community and prevents local disputes growmg larger conflicts.

71. The effective partnership forged by the PAS betwerlUganda Prison Service,
police, courts and civil society has demonstrated hthe remand population in

prison can be reduced, alleviating pressure ofespathe prisons, allowing savings
to the budget and enabling released prisonersn(dfteadwinners) to support their
families.

72. Currently, the Government spends UGX 860 millionregear on the state brief

system (an allocation to the High Court to cov@resentation in capital cases; and
to the Chief Magistrates Courts to cover represeman cases where a person can
receive a life sentence). This level of expenditegeiates to approximately US 1
cent per Ugandan per year and compares with judgrudS $30 on health care per
Ugandan per year.

73. While Uganda’s expenditure on legal aid compareth whe rest of the
continent, this is no comfort since governmentsdpeery little. A recent survey of
legal Aid in Africa (UNODC:2011) showed that Souifrica spent US $2, Ghana
and Kenya averaged US 3 cents, Malawi US 1.5 camiisNigeria US 1 cent per
citizen per year. All these governments are culyeengaged in reforming their
legal aid systems and allocating more funds.

74. The absenceof accessible and effective legal aid services detd popular
discontent and mistrust in the justice system wiia$ resulted in many instances of
mob justice and lawlessness in Uganda. It makeswvfoat Martin Luther King
described as a ‘negative peace’ which the everapantheid South Africa and more
recently in north Africa clearly demonstrate.

75. The Truth and Reconciliation Commissions in botberia and Sierra Leone
attribute the absence of a functioning justice esystirectly to the onset of civil
conflict in both countries with calamitous resutisth for the population and the
economies of these two countries that will be feita generation. The Sudanese
Peoples’ Liberation Movement (SPLM), it will be rembered, waged a 30 year war
initially over resistance to the imposition of drea (Shari’a) justice system.

76. The JLOS Strategic Investment Plan (SIP Il (djafilaws from international
research in stating the ‘consensus’ view that the of law should be put first ‘for
everything else depends on it'. This view is empteakin the World Bank’s most
recent World Development Report (2011).

77. Conclusion: In light of the above, it is clear that doing nathis not desirable
as the present system is not serving all Ugandasge(ially the poor and
vulnerable) and does not conform to Uganda’s deeént plans and international
obligations. Providing only state-funded legal &ias the major disadvantage of
weak credibility and lack of resources. A mixedteys provides the best of both
worlds as it draws on all providers of legal aighublic and private — not only on
those employed by the national legal aid body.
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78. Recommendation 3: The policy recommends a ‘mixed’ model of legal aid
delivery, consisting of employed legal aid prov&land accredited non-state legal
aid providers.
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V. Options
Methodological framework

79. Consultations began on the elaboration of thiscyalm 2008. In 2010, field
studies were conducted. Draft documents resultiog) fthese consultations were
produced and went through several iterations. @lb@mentation was considered in
drafting this Policy, together with a wealth okliature generated by the LABF and
other sources (practitioners, academics and webdpas

80. The Policy notes comparative and best practices Ainca and new
developments in legal aid service provision in édrrecently published by the UN
Office on Drugs and Crime.

81. Those directly engaged in service delivery havenlmemsulted both individually
and collectively, along with justice practitionerssponsible state actors and donor
agencies in the formulation of these options setrdbelow.

Principles

82. The Policy is built on four cornerstones drawn frdme Constitution and the
Government’s obligations under international humghts law and reflected in the
National Development Plan: i) non-discriminatior), aquality before the law, iii)

empowerment of the poor; and iv) the rule of laviheTPolicy notes that these
cornerstones are enshrined in the draft UN Priasipgind Guidelines on Legal Aid
in Criminal Justice Systems mentioned above thatulsh be included in the

legislative framework.

83. Since 56% of Ugandans are children and over hati@population are women,
the Policy mainstreams gender (by ensuring theas\provided take the particular
needs of women into account) and actively promtiesbest interests of the child
(by providing special attention to young persongamflict with the law in police
stations, courts and places of detention in wayst #re age-appropriate and
responsive to their specific legal and social neédisft UN Principles and
Guidelines on Legal Aid in Criminal Justice Systeah®rinciple 10).

84. The Policy recognises that Uganda is a developounity and finances are
limited. Accordingly the objectives of this Policgre subject to the tests of:
accessibility, affordability, sustainability, crédity and accountability.

Eligibility and scope

85. The Policy starts with the premise that legal aelvamd assistance shall be
available toall Ugandans on arrest and detention in the polidestaSince it is at
this first stage of the criminal process that evyaeeyson is most at risk. Thereatter,
legal aid is restricted to the indigent and persongulnerable circumstances. The
definitions of these two categories to be defimethe regulations.

° Survey of Legal Aid in Africa, UNODC, 2011 ; Harmttk on improving access to legal aid in Africa,
UNODC, 2011.
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86. Those who are ‘indigent’ will be provided with légadvice and assistance in
civil and criminal proceedings and parties will ibemediately invited to settle the
matter - where they agree and the matter is apaitepr through mediation. Legal
representation will be provided where the interedtgustice require in criminal
matters and where the matter is serious, compldxtfzre is a reasonable prospect
of success in civil cases involving land, inhert@mnd family matters.

87. The determination of indigency should be approacimea@ way that avoids
erecting a barrier to legal aid by imposing oneraosditions on the poor to
establish their poverty (the UNODC Survey of Legad cites examples of means
tests creating ‘further obstacles’ for people toess legal services). Lessons can be
drawn from the Justice Centres operating in Lird @ororo which apply a simple
procedure.

Interests of justice

88. Where the interests of justice require, an accusest be represented and by a
lawyer with skills and experience commensurate Withnature of the offence (UN
Basic Principles on the Role of Lawyers, Princi@)e The interests of justice test is
restricted to capital cases and case attractiegséhtences in the courts of Uganda.
However this is unduly restrictive.

89. The context in Uganda requires a realistic baldreteveen what the state can
provide and what it must provide. Where, for ins@nthe indigent person cannot
understand the court proceedings or present ttasie @and is a child in need or
protection, woman in vulnerable circumstances, igramt, refugee, asylum-seeker,
internally displaced person, suspect in criminacpedings, prisoner, aged, person
with a serious health condition (including HIV AlRSr who is mentally fragile, or
physically disabled or an unskilled labourer, thieiests of justice are satisfied.

90. Furthermore, where the indigent person -

(1) is likely to lose their liberty or their livdtiood; or

(i) is a victim of a crime; or

(iii) is a party to a case involving a substantjaéstion of law; or

(iv) is a party to proceedings which may involve tinacing, interviewing or
expert cross-examination of witnesses; or

(v) is a party to a case in which the court ishaf opinion that the person before
it cannot have a fair trial unless the person rexlegal representation —

Then again, this policy argues, the interests aftige require the person be
represented.

91. In summary, the criteria for who qualifies for susdrvices must be determined
by the national legal aid body and cooperation neas, and everyone who so
gualifies should have access to legal advice argistasce as well as legal
representation when this is required. Any test khauoid complex procedures and
the need to furnish proof so as to ensure thatptheg and people in vulnerable
circumstances are able to access free legal aiccsesmpromptly.
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92. Recommendation 4: The policy recommends legal advice and assistasice i
made available to all poor and vulnerable persortsthat legal representation is
restricted to those cases ‘where the interestgustice require’ a person be
represented.

Modelsfor delivery: advantages and disadvantages

93. There are a number of legal aid delivery modelsesof which are operating in
Uganda:

) Public defenders

i) Judicare

i) Pro bono

Iv) Law Clinics

V) Justice Centres

Vi) Paralegals

vii)  Services provided by civil society organisations
viii)  Cooperation agreements

iX) Mixed delivery

94. Public Defenders. these are salaried lawyers employed by the stapeavide
legal aid services. They are not yet operating gardla. In the main, they are
employed by and operate from the Justice Miniginjt§ equivalent).

Advantages include:
e the lawyers build up expertise in criminal matters;
e they are easy to budget for (fixed salaries andtifigble administrative
costs);
e they can process a high caseload;
e their services are cheaper than the private barenthe caseload is high.

Disadvantages include:
» high start-up costs;
* a perception that they are agents of the state ewlieey are not
independently established;
» sustained funding levels (to function effectively)

95. Judicare: these are lawyers in private practice who agreé giivernment to
represent accused at a set fee rate. The statesdimeEme applies to this model.

Advantages include:
e itisindependent and can be set up without a laigbbody.

Disadvantages include:
e jtis difficult to control and monitor;
* the budget is difficult to predict and plan for;
e services tend to concentrate around urban centrdsbacome more
fragmented in rural areas;
* it breaks down as caseloads increase; and
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* it is more expensive than public defenders wherraijpgy on a large
scale.

96.Pro bono services. these are legal aid services provided by individaalers for
free. Several lawyers’ groups apply this model gabda.

Advantages include:
* low cost.

Disadvantages include:
» they are urban-centred where most people liveral areas;
» there are no incentives to encourage lawyers ® ¢akmore cases; and
* the output is low.

The main draw back to pro bono cases is that theyoaly useful by way of
supplement to the mainstream legal aid system and not asiripal means of
delivering legal aid.

97. Justice Centres: these are ‘one-stop’ legal aid ‘shops’ to providaigent clients
with all the services they need to meet their lagslies. Two Justice Centres are
being tested by the Judiciary and funded by LABEganda.

Advantages include:
* acomprehensive service to clients; and
» they are cheaper to run once they have started.

Disdvantages include:
» they have high start up costs; and

» they are only sustainable if they are able to s high volume of
cases.

98. Law Clinics: provide law students to provide legal aid serviteshe indigent
under the supervision of a lawyer. The LDC operateth a clinic in Uganda.

Advantages include:
* most of the work is civil law;
» they provide valuable support to the legal aid bpar
» they provide useful training to law students; and
* encourage a public interest approach in young lesvigetheir work.

Disadvantages include:
» there is no tradition of law clinics in universgien Uganda; and
» clinics are dependent on external funding.

99. Paralegals. Paralegals come in all shapes and sizes. Some&oanenunity-
based, others work within the criminal justice imgions (such as the PAS); some
are paid professionals who have had extensiveingimthers are volunteers with
minimum preparation.
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Advantages include:
» they offer a basic set of ‘first legal aid’ to comnities they work in;
» they educate people on the laws; and
* act as a referral point to other services.

Disadvantages include:
» the quality of services is variable; and
» they are difficult to monitor.

100. Paralegals under the Paralegal Advisory Services. they offer a range of
services appropriate to the needs of poor peopteniiict with the criminal law.

Advantages include:
e proven impact in service delivery to the poor;
» at a cost affordable to the state;
e proven impact in reducing pressure on the crimungtice system; and
* earning a high degree of trust from state actoofdg, prisons as well as
courts).

Disadvantages include:
* reliance on external funds;
» they are exclusive to criminal justice;
» they are limited in numbers; and
» geographically limited in scope.

101. Services provided by civil society organizations. various organizations
play an important role in supplementing the legales people need and target a
range of different groups from refugees, the las&llevorkers - to children, those
affected by acid attacks and other vulnerable caieg of person in need of
protection and support.

Advantages include:
» they are usually demand driven (ie: they respondrtadentified need
that people have expressed);
» they fill a gap that otherwise would be left urgdl, and
» they are usually known to the local community teeye.

Disadvantages include:
» they are usually reliant on external sources ofling and do not achieve
self-reliance (since they offer their servicesffee);
* they are limited to their geographical area (andwdeen combined,
produce a ‘patchwork’ of services rather than bé&rdoverage); and
» they can only supplement state provision as indaily they lack the
resources to provide national coverage.

102. Cooperation agreements: these involve contracts between a central state
provider of legal aid and public interest non-stegigal aid providers, law clinics
and/or private law firms, usually for civil work.h€y are not yet operating in
Uganda.
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Advantages include:

. they are cheaper to administer than individualrrafe to private
lawyers;

. the state funded legal aid body can contract wiicrlist lawyers or
non-governmental actors where a matter fallsidethe mainstream line
of work;

. they can provide access to legal aid services wtieee is no state-
funded legal aid service provider; and

. the budget is easy to control.

Disadvantages include:

. the cooperation partner may have insufficient work,
. too much work; and
. it may fail to meet the targets agreed and accfmuritinds received.
103. Mixed delivery. where the state employs a mix of various service

delivery models, for instance: public defender deym@nted by private contracts
with lawyers and or NGOs. This is not yet operatm@yganda.

Advantages include:

» the state is able to budget for a range of servinesarious strategic
locations and fill the gaps through supplementgneaments with non-state
actors.

Disadvantages include:

» the baseline data is not yet available that prevate evidence base to guide
planners where to site these services; and

e such an approach is new to Uganda and will reqaiteansition phase to
work through any early challenges.

104. Conclusion: A consideration of the advantages and disadvastafjthe
different models indicates that a combination ofviee delivery models (ie: a
‘mixed’ model) is the most suitable choice for Udarbecause it enables a national
legal aid scheme to grow from and build on the eawnd services currently in
operation. In so doing, it harnesses the work dfredited non-state service
providers through cooperation agreements and bydewiing these services with
those provided by state-funded legal aid officas)(sstice Centres) offer a national
service — see above Recommendation 3.

Models for management: advantages and disadvantages

105. Profession-led legal aid: managed by delegated members of the Law
Society or Bar Council, the cases are distributednembers of the Law Society in
terms of the legislation and Ministry of Justiceddj guidelines, intake is regulated
by the categories of cases prescribed by legislatiod the MoJ, eligibility is
determined in terms of merits and means by deldgaembers of the Law Society
and standards /quality control is regulated byrdwulatory authority. Fee rates are
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set by the Law Society in consultation with the Moldle Law Society reports to the
MoJ at the end of each financial year.

Advantages include:

« the independence of the body is ensured becausd atve Society/Bar
Council is independent;

» the Law Society is able to establish a roster suem cost-effective volumes
of cases are dealt with without compromising stetslaf service; and

« the Law Society can use its network of lawyersrsuee national coverage.

Disadvantages include:

« the need for sufficient numbers of lawyers, offgrimational coverage. This
is problematic in servicing rural areas as lawyensl to be urban-based and

e issues of sustainability are also raised becausgeld are often busy with
other work and so targets will be missed.

106. State-run legal aid: managed by a director of department in the MoJ.
Cases are distributed, the intake of cases is asggliland eligibility determined by
legislation and the MoJ guidelines. The MoJ setityustandards and methods of
monitoring and evaluating performance. Paymenti¢eaee set by the MoJ. The
director is accountable to the MoJ.

Advantages include:

* anetwork of offices already in place from whichatork;

» clear costs and identification of budget lines; and

» audit and performance management systems in place.

Disadvantages include:

* a perception that the state defence lawyers’ inudgece is compromised
because they are employed by the executive;

« the caseload does not justify the expense of esi@iy an office in a given
district; or

* the caseload exceeds the capacity of the statesjpond compromising
standards of service; and

» the questionable ability of the state to provideoaprehensive legal aid
service to meet the legal needs of poor and vubthezeople.

107. Independent-led legal aid schemes: managed by a director, cases are
distributed by administrative officials in terms thfe legislation and the legal aid
body’s own guidelines. The intake of cases is r&gadl by the categories of cases
prescribed by legislation and the legal aid bodigikility is determined in terms of
merit and means tests by the body’s officials. &ads of quality and methods of
monitoring quality are set by the body. Paymenhadads are also set by the body
after consultation with the profession. The legal &ody reports directly to
Parliament through the MoJ.

Advantages include:

» the independence of salaried and contracted lawlyams state interference
is secured because the legal aid body is indep&nden
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e the body can set its own policy to secure the naost efficient form of
delivery within its budget;

* it can set attainable targets to ensure effectmlemes of cases are dealt
with without compromising standards of service;

* it can set in place mechanisms to monitor the tual the services being
provided;

» it can set up professional learning and trainirggpgmmes;

e it can set up offices, or networks of paralegald pnvate lawyers, to cover
urban and rural areas.

Disadvantages include:
 relatively high initial start-up costs.

108. Conclusion: A consideration of the advantages and disadvastafjthe
different management models, and best internatioraaitice, indicates that the most
efficient and credible management model for a mafidegal aid scheme is one
managed through an independent-led legal aid body.

109. Recommendation 5: The policy recommends the establishment of an
independent legal aid body to provide a comprekenfiamework for legal aid
service provision nationally, whether through deaigd structures or co-operation
agreements, that is answerable to Parliament thrtwgMinister of Justice.
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V. Implementation and institutional framework
Vision statement

110. The Policy’s vision is that of a Uganda where tlo@mand vulnerable
have access to justice through the provision of fegal aid services. It echoes a
policy priority in the National Development PlarO{®-2015) to provide access to
justice for all Ugandans.

Objectives

111. This Policy definesegal aid as: legal advice and assistance; and legal
representatiom serious or complex cases where the interegtssti€e require, in
both criminal and civil cases.

112. This Policy promotes the provision lefal advice and assistance in both
criminal and civil cases by advocates, non-lawyergar training course students
under the supervision of an advocate, law gradwatedéting enrolment), law clinic
students and accredited paralegals - and whichdest

e receiving information about the relevant laws inadda, the rights and
duties of persons under the law and the differeaethods of enforcing
and exercising rights under the law;

* assistance with alternative dispute resolution dfputes such as:
negotiation, mediation, conciliation and arbitratio

» advice on legal issues;

» assistance with drafting petitions and other docus)e

» referring people to lawyers qualified to providgdérepresentation;

e in appropriate cases, referring people to relevstate and private
organizations and institutions for assistance;

* in appropriate cases, diverting people from thenfdrjustice system to
traditional, faith-based and other dispute resofuthechanisms;

* conducting research, advocacy, lobbying, legal em@ss and training in
order to empower indigent Ugandans to access @iatid legal services;
and

» doing such other things that do not constitute llegpresentation or are
not in conflict with the provisions of the AdvocatAct.

113. This Policy definedegal representation to mean representation where
the interests of justice require by an advocatdyaortraining course students or law
graduates awaiting their enrolment under the sugerv of an advocate, and
includes:

» counseling clients;

* representing or defending clients in criminal cadesng pre-trial, trial
and post-trial proceedings;

« representing or defending clients in civil cased pablic administrative
bodies; and
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e doing all such things that advocates are entittedid in terms of the
Legal Aid Act.

114. The Policy includes in the terhagal aid provider advocates, bar training
course students under the supervision of an adwodatv graduates awaiting
enrolment, law clinic students and paralegals eggaloby governmental or non-
governmental organisations who have been accred#ddgal aid providers by the
independent legal aid body.

115. The Policy advances the need to establish an imdieme legal aid body
and a Legal Aid Fund.

M eeting the objectives
Establishment of an independent national legal aid body

116. Recommendation 6: The legal framework should provide for the
independent legal aid body to administer, implemamiordinate, monitor and
evaluate the national legal aid scheme in accomlavith Uganda’s international
obligations to provide legal aid services by tlreesto indigent persons.

117. Recommendation 7: The legal framework should repeal the Poor
Persons Defence Act that limits legal aid servioeldigh Court matters because it is
not consistent with Uganda’s international obligat. Any other legislation
affecting the provision of legal aid services sliooé amended where appropriate to
ensure that the provisions of the Act can be impileted.

118. Recommendation 8: The legal framework should provide that members
of the governing board of the national legal aiddyshould not be full-time
appointments and may only be paid an honorarium.

119. Recommendation 9: The legal frameworkshould provide that the
governing board of the national body has wide-gpregpresentation, including
persons employed by Government and should includepeesentative from the
following: (a) the judiciary; (b) the Law Counci{c) non-governmental service
providers; (d) a Law Clinic; (e) JLOS Secretarigf) the Human Rights
Commission; (g) the Ministry of Gender Labour arati&@l Development; and (h) an
expert in financial management.

120. Recommendation 10: The legal framework should provide that the
national legal aid body is accountable to Parliantlerough the Ministry of Justice

and Constitutional Affairs and make an annual reporParliament through the

Minister.

121. Recommendation 11: The legal frameworkshould provide that the
governing board must appoint a Director of Legadl Aervices to implement the
decisions of the governing body and to employ theessary staff to provide the
body with a secretariat and implement the body&sgiens and policies effectively
and economically.
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122. Recommendation 12: The legal framework should provide that the
Director of Legal Aid Services acts as the accaunbfficer for the national legal
aid body, is accountable to the governing body, ian@sponsible for ensuring the
proper management and functioning of the naticegdllaid scheme.

123. Recommendation 13: The national legal aid body should develop a
means and merits test to ensure that poor and raldigepeople throughout Uganda
qualify for legal aid.

124. Recommendation 14: The national legal aid body should not duplicate
services provided by non-governmental organizatiand other legal aid service
providers to ensure that expenditure of public &urfdr legal aid services is
affordable.

125. Recommendation 15: The national legal aid body should ensure that
appropriate legal aid service providers are appdirdt strategic sites around the
country and extend down to sub-county levels.

126. Recommendation 16: The national legal aid body should maintain close
links with the Law Council as the regulatory auttyofor legal practitioners and
paralegals and should cooperate with the Counciltae Uganda Law Society to
establish criteria for the accreditation of legdl aroviders.

127. Recommendation 17: The national legal aid body should make the best
use of the Law Council’pro bono programme.

128. Recommendation 18: The legal framework should provide that at any
court where there is no accredited legal aid sergiovider, the magistrate shall be
responsible for referring accused and other perstmiise nearest legal aid service
provider.

1209. Recommendation 19: The national legal aid body should require
accredited legal aid service providers to subsdaba Code of Conduct and ensure
that all accredited legal aid service providersh@ country have the basic facilities
and qualified personnel required to provide suctvises in a professional and

ethical manner.

130. Recommendation 20: The national legal aid body should engage in
facilitating capacity-building and other trainingrfaccredited legal aid service
providers.

131. Recommendation 21: The national legal aid body should monitor the
provision of legal aid services, conduct invesimad into their efficiency and make
recommendations for their improvement.

132. Recommendation 22: The national legal aid body should initiate and

implement educational programmes designed to pmraot understanding by the
general public and public officials, (e.g. the peliprosecutors, judicial officers and
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prison officials), involved in the administratiofjastice of their rights and duties in
terms of the Legal Aid Act.

133. Recommendation 23: The national legal aid body should be empowered
to make its own rules and regulations regardingaith@inistration and delivery of
legal aid services to be presented by the Minisfedustice and Constitutional
Affairs for approval by Parliament.

The establishment of a legal aid fund

134. Recommendation 24: The national legal aid body should establish a
Legal Aid Fund to which all monies allocated by IRanent, funds that may be
provided by donors, and monies collected in respéctosts and contributions
should be paid.

135. Recommendation 25: The national legal aid body should be primarily
funded by monies specifically allocated by Parliaméor legal aid from the
Consolidated Fund and may also receive and rarms#irfg from external donors, and
contributions towards costs made by successfghlitis in civil legal aid cases.

136. Recommendation 26: The national legal aid body should ensure that
most of the funds paid into the Legal Aid Fundllsaated to the actual delivery of
legal aid services, and not to governing bodiesjine with best international
practice (indicating that a useful guide is that more than 30% of the budget
should be spent on administration of a scheme abthie balance of the budget is
spent on the actual delivery of legal aid servicethe poor).

137. Recommendation 27: The national legal aid body should ensure that th
Legal Aid Fund is used in the most effective, effit and economical manner and
should be accountable to the Auditor-General foy danding provided by
Parliament and to donors for funding provided bgnth

Legal aid offices and Cooperation partners

138. Recommendation 28: The national legal aid body should ensure that
legal aid offices and cooperation partners mustdoessible to all Ugandans eligible
for their services.

1309. Recommendation 29: The national legal aid body should ensure that
every arrested and detained person in Uganda mdea with legal advice and
assistance from the moment of their arrest or diel®nand where it is ‘in the
interest of justice’ every indigent accused persbould be provided with legal
representation at all stages (pre-trial, trial grudt-trial) and in all categories of
courts in urban, peri-urban and rural areas.

140. Recommendation 30: The national legal aid body should ensure the

maximum use of all potential legal aid service pdevs in Uganda by using
advocates, bar training course students, law gtaedwmavaiting their enrolment, law
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clinic students, and paralegals employed by ac@édinon-governmental
organizations.

141. Recommendation 31: The national legal aid body should ensure that
legal aid offices and offices of cooperation pamnen appropriate cases, refer

applicants to relevant psycho-social agenciesateaalfare and other legal service

programmes.

142. Recommendation 32: The national legal aid body should ensure that
where appropriate, legal aid offices and coopemnagpiartners divert minor criminal,
small claims and civil cases from the formal justigystem to Local Council and
Khadi Courts and traditional, or other, disputeoheon bodies in line with
international standards and best practice.

143. Recommendation 33: The national legal aid body should ensure that all
accredited legal aid service providers keep andng#ubppropriate data, records,
reports and statistics to the national legal aidybegarding their delivery of legal
aid services funded by the national body so that ldtter can monitor the
functioning of the national legal aid services sobe

144, Recommendation 34: The national legal aid body should ensure that
cooperation agreements between the national legdicaly and legal aid providers
clearly state their mandate regarding funding, iuabf service, regulation,
reporting obligations and how they relate to thieamal legal aid body.

145. Recommendation 35: The national legal aid body should require that
accredited non-governmental organizations which leyparalegals ensure that

their paralegals are properly trained and engageoiminuing legal educational

development.

Duties

146. Recommendation 36: The national legal aid body should ensure thalegkl
aid service providers in legal aid offices and withoperation agreements set clear
targets and render accounts for the services disdur

147. Recommendation 37. The legal framework should impose a duty on all
justice actors (courts, police, probation officexscial welfare and prisons) promptly
to direct the poor and vulnerable to a legal ardise provider.

Penalties

148. Recommendation 38: The legal framework should provide that
applicants who misrepresent their economic stailidhave their certificate of legal
aid revoked.

149. Recommendation 39: Further, it should provide that accredited legdl ai

providers who breach the legal aid code of ethicshe co-operation agreement
provisions of the Act will have their accreditatimmvoked and, where appropriate be
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disciplined by their employers or professional lesdin addition to any criminal
penalties that may be imposed.
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